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Mr. McCarran, from the Committee on the Judiciary, submitted the 


ws - 


following VY 
REPORT 


[To accompany H. R. 5347] 


The Committee on the Judiciary, to which was referred the bill 
(H. R. 5347) for the relief of Fusako Terao Scogin, having considered 
the same, reports favorably thereon without amendment and recom- 
mends that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of the bill is to enable the Japanese widow of a citizen 
of the United States who was killed in action in Korea to enter the 
United States as a nonquota immigrant for permanent residence with 
her United States citizen minor child. 


STATEMENT OF FACTS 


The beneficiary of the bill is a native and citizen of Japan who went 
through a family marriage ceremony with Lt. David W. Scogin while 
Lieutenant Scogin was stationed in Japan. The marriage was not 
recognized as legal under Japanese law. However, of this union a 
child was born on April 20, 1949. The lieutenant was subsequently 
killed in action in Korea on August 7, 1950 and in an action in the 
Texas courts the child was declared to be legitimate and therefore de- 
rived United States citizenship through his father. If the lieutenant 
had lived the family marriage could have been legalized and the bene- 
ficiary of the bill would have been eligible for the benefits of Public 
Law 717 of the Eighty-first Congress, as amended by Public Law 6 of 
the Eighty-second Congress. 








« 
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The pertinent facts in the case are contained in the following letter 
from the American vice consul submitted to a subcommittee of the 
Committee on the Judiciary of the House of Representatives by Con- 
gressman Tom Pickett, the author of the bill: 


Tue Foreien Service oF THE Unrrep Srares or AMERICA, 
OrFice oF THE UniTep Srares PoirricaL ADVISER FOR JAPAN, 
APO 1105, Care of Postmaster, San Francisco, Calif., April 18, 1961. 
The Honorable Tom Picxerr 
House of Representatives, Washington, D. C. 


My Dear Mr. Pickett: I have been asked by the American consul general at 
Tokyo to reply to your letter to him of February 28, 1951, concerning the family 
of the late Lt. David W. Scogin. 

The facts in this case, as they have been learned from Lieutenant Scogin’s 
family, Miss Fusako Terao, and the Japanese authorities, are as follows: Lieu- 
tenant Scogin, while stationed with the United States Army occupation forces at 
Beppu, Japan, went through a family marriage ceremony with Miss Fusako 
Terao. As it appears they were both aware this ceremony did. not constitute 
a legal marriage according to the laws of Japan, which require that a marriage 
notification be duly recorded by the proper Government official. Miss Terao 
states that when they did attempt to have their marriage legalized in that way, 
they were informed that permission of the military authorities for marriage, which 
is necessary for members of the Armed Forces, could not be granted. Since their 
marriage was therefore not legally — according to the laws of Japan, it is 
my understanding that it would not recognized by the laws of the several 
States, which in general provide that a marriage will be considered valid if it 
a valid according to the laws of the place in which it is alleged to have taken 
place. 

On April 20, 1949, Miss Terao gave birth to a child, who was given the legal 
name of Sumao Terao and registered by her with the Japanese authorities as her 
illegitimate child. This child is stated also to be known by the name of 
James Wesley Scogin, and correspondence from Lieutenant Scogin’s sisters indicate 
that Lieutenant Scogin acknowledged to them the paternity of the child and 
stated that he considered Miss Terao his wife. 

Lieutenant Scogin is reported to have died in action in Korea on August 7, 
1950. Soon thereafter his sisters, Mrs. Mildred Dews, of Garrison, Tex., and 
Mrs. Ted White, of Orange, Tex., communicated with this office and stated that 
they desired to bring Miss Terao and her son to the United States, since they 
considered them the widow and son of their late brother. Inquiries made of the 
Japanese officials at Beppu and Miss Terao at that time established the facts 
recited above, that Miss Terao had not been legally married to Lieutenant Scogin 
and that her child was considered illegitimate. 

On December 15, 1950, 1 advised Mrs. Dews that under the Immigration Act 
of 19214 and other American immigration laws, the privilege of entering the United 
States for permanent residence is limited in general to those aliens who are eligible 
to become American citizens. The Nationality Act of 1940 provides that only 
persons of certain races are eligible for naturalization in the United States, and 
persons of the Japanese race are not among them. The only exceptions to these 
laws are certain restricted classes of immigrants, such as returning residents of the 
United States, ministers of religion, professors, students, and former American 
citizens. Miss Terao does not appear to be classifiable within any of these classes 
of exceptions. 

Public Law 717, which was passed by Congrone and took effect in August of 
1950, provides for the entry into the United States of the wife of an American 
citizen who had served honorably in the Armed Forces of the United States at 
sometime since December 7, 1941, provided the marriage took place on or before 
February 18, 1951. Miss Terao would not seem to qualify for a visa under this 
law because she did not legally marry Lieutenant Scogin before the date men- 
tioned, and because this law has been held not to apply to persons whose spouses 
have died before the persons in question apply for admission to the United States. 

I therefore regretfully informed Mrs. Dews that there appeared to be no way 
under the immigration Bo in which Miss Terao might qualify for a visa to enter 
the United States for residence. '! “ 

With regard to the status of Miss Terao’s child, I informed Mrs. Dews as 
follows: In order for the child born abroad of an American citizen father and an 
alien mother to acquire American citizenship by birth under section 201 (g) of the 
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Nationality Act of 1940, the father of the child must have resided in the United 
States prior to the birth of the child for a period or periods totaling 10 years, at 
least 5 years of which were after reaching the age of 16. It would appear that 
Lieutenant Scogin. fulfilled this qualification. It is further provided by law, 
however, that in order to acquire its father’s citizenship the child must either be 
born in wedlock as recognized by the laws of the United States, or, if not so born, 
its paternity must be established during its minority by legitimation or by adjudi- 
cation by a court of competent jurisdiction. If the paternity of Miss Terao’s son 
were established by adjudication of a competent court, he would of course be 
entitled to the iights and privilege of American citizenship, including a passport 
for travel to the United States. Lacking such adjudication, however, he must be 
considered in the status of an alien, and as such he is ineligible to receive a visa 
for the same reasons which apply to his mother, since he is as much as one-half of 
the Japanese race. 

On February 28, 1951, I received a letter from Mr. S. M. Adams, an attorney, 
of Nacogdoches, Tex., who stated that he was acting on behalf of Mrs. Dews. 
Mr. Adams inquired, in connection with the claim of the child to American citizen- 
ship, whether a court in Lieutenant Scogin’s place of residence in Texas or a court 
in Japan would be the court of proper jurisdiction in which to take action to have 
the paternity of the child established. A reply was sent to him to the effect that 
the court to which resort was made would have to determine whether it had juris- 
diction, but that it appeared that an order to either court establishing the paternity 
of the child would be sufficient to establish its citizenship under the law. 

In summary, it would appear that under the present immigration laws there is 
no way for Miss Terao to enter the United States for residence, but that her son 
might establish a claim to American citizenship and the right to enter the United 
States < aye the completion of the proper judicial proceedings. Miss Terao has 

rsonally stated to me, however, that while she would like to take her son to the 

nited Staces to live with Lieutenant Scogin’s family, she would not consent to 
the child going to the United States alone. 

I trust that the information given above will be of use, and I will be happy to be 
of further service if required, 

Sincerely yours, 
J. OWEN ZURHELLEN, Jr., 
American Vice Consul. 


Congressman Pickett also submitted the following letter from the 
Assistant Comptroller General of the United States: 


AssIsTANT COMPTROLLER GENERAL OF THE UNITED STATEs, 
Washington 25, D. C., June 29, 1961. 
Hon. Tom Picxert, 
House of Representatives. 

My Dear Mr. Pickxerr: Further reference is made to your letter of May 29, 
1951, with enclosure, acknowledged June 6, 1951, relative to the claim of Mr. and 
Mrs. David W. Scogin for the arrears of pay due in the case of David Weldon 
Scogin, late second lieutenant, United States Army, as of August 7, 1950, the 
date on which he was killed in action in Korea. 

The record shows that, in applying for the arrears of pay due the decedent’s 
estate, Mr. David W. Scogin and Mrs. Lucille Scogin certified that they are his 
father and stepmother, respectively, and that he also is survived by a widow, 
Fusioko (Fusako) Scogin, who resides in Beppu Kyushu, Japan. By letter dated 
May 15, 1951, the Claims Division of the General Accounting Office advised Mr. 
and Mrs. Scogin that their claim as father and stepmother could not be allowed, 
since in the settlement of accounts of deceased personnel of the Armed Forces 
the widow is the preferred heir. 

With your letter there was a transmitted copy of a portion of a letter dated 
April 18, 1951, to you, from the Fukuoka Division, Office of the United States 
Political Adviser for Japan, in which it is stated, among other things, that the 
deceased officer, while stationed with the United States Army occupation forces 
at Beppu, Japan, went through a family marriage ceremony with Miss Fusako 
Terao; that it appeared they both were aware that such ceremony did not con- 
stitute a legal marriage according to the laws of Japan, which require that a 
marriage notification be duly recorded by the proper Government official; that, 
when the parties attempted to have their marriage legalized in that manner, the 
were informed that permission of the military authorities for marriage, which 
is necessary for members of the Armed Forces, could not be granted; that, sinee 
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their marriage was not legally recognized according to the laws of Japan, it is 
understood that it would not be recognized by the laws of the several States; 
that on April 20, 1949, Miss Terao gave birth to a child, who was given the legal 
name of Sumao Terao and registered by her with the Japanese authorities as her 
illegitimate child; that the child is stated also to be known by the name of James 
Weslev Scogin; and that correspondence from the deceased officer’s sisters indi- 
cates that he acknow ledged to them the paternity of the child, and stated that 
he considered Miss Terao his wife. On the basis of the foregoing information, 
you request that a determination be made as to the person or persons entitled to 
the benefits due the deceased officer. 

The settlement of claims for accrued pay and allowances due the estates of 
deceased members of the Army is governed by section 4 of the act of February 25 
1946 (60 Stat..30), in material part, as follows: 

“Hereafter in the settlement of the accdunts of deceased officers or enlisted 
persons of the Army, where no demand is presented by a duly appointed legal 
representative of the estate, the acccunting officers may allow the amount found 
due to the decedent’s w idow, widower, or legal heirs in the following order of 
precedence: First, to the w idow or widower; second, if decedent left no widow or 
widower, or the widow or widower be dead at. time of settlement, then to the 
children or their issue, per stirpes; third, if no widow, widower, or descendants, 
then to the father and mother in equal parts + * * 

It will be seen that the statute provides that, where no demand is presented by 
a duly appointed legal representative of the’ estate, the amount due may be 
allowed to the surviving father and mother only if no widow, widower, or descend- 
ants survive. Since the statute does not include a stepmother in the classes of 
— to whom payment may be made, no amount may be allowed to Lucille 

Scogin, and the father’s right to payment of the amount due is dependent upon 
whether the deceased officer is survived by a widow or descendants. 

It appears from the information contained in the above-mentioned letter of 
April 18, 1951, that the deceased officer and Fusako Terao attempted to contract 
a valid marriage in accordance with the laws of Japan, but that they were un- 
successful because the military authorities would not grant him permission to 
marry as required by mulitary regulations. However, even though the decedent’s 
marriage to Miss Terao may not have been valid under the laws of Japan—and 
henee not valid elsewhere—it appears that he is survived by a descendant, the 
child born out of wedlock is considered illegitimate and without parents or kindred 
(Pfeifer v. Wright, C. C. A. Okla., 41 F. 2d 464, 73 A. L. R. 932, 10 C. J. 8. 105, 
section 23a). By statutory provision in many States, however, the issue of mar- 
riages deemed null in law are declared legitimate. A child born of a void marriage 
may, nevertheless, be legitimate to one or both of the parties if the law of the 
domicile of the parties provides for the legitimation of the issue of such a marriage, 
and the status of legitimacy is created by the law of the domicile of the parent 
whose relationship is in question (Gaines v. Hennen, 65 U. 8S. 553; Restatement 
of the Law, Conflict of Laws, sec. 137, 138; 10 C. J. 8. 51, sec. 8; Wharton, Conflict 
of Laws, third edition, sec. 240 et seq.; Story, Conflict ‘of Laws, 8th ed., sec. 93, 
et seq.; Beale, the C onflict of Laws, vol. II, pp. 704-713). 

The report ‘of the officer’s death furnished this Office by the Department of the 
Army shows his home address to be Garrison, Tex., and it may be assumed that 
at the time of his attempted marriage his domicile was in the State of Texas. 
A domicile once existing continues until another is acquired and one cannot be 
without a legal domicile somewhere. His Texas domicile would appear not to 
have been affected by his residence - posts of dutv to which he was later assigned 
(7 F. Supp. 434; 31 id. 856; 28 C. J. 8. 28, sec. 122 (1); 4 Comp. Gen, 417, 418; 
8 id. 235, 237). Therefore, it appears that, when the child was born, the deceased 
officer retained his domicile in the State of Texas. 

Vernon’s Texas Statutes, 1936, Revised Civil Statutes, title 48, article 2581, 

rovide: 
e “Where a man, having by a woman a child or children, shall afterward inter- 
marry with such woman, such child or children, if recognized by him, shall thereby 
be legitimated and made eapable of inheriting his estate. The issue also of mar- 
riages deemed nu!l in law shall nevertheless be legitimate.” {Italics supplied, ] 

Farly in the history of the State of Texas, similar statutory provisions were in 
force and the courts of that State construed those provisions as legitimating the 
issue of void marriages, without regard to the grounds of nullity, and of endowing 
such issue with all the rights of legitimate issue (Hartwell v. Jackson, 7 Tex. 576. 
To the same general purport are Lee v. Smith (18 Tex. 141) and Hayworth v. 
Williams (120 8S. W. 1138) (ef. Defferari v. Terry, 99 8. W. 2d 290), which, while 
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not denying the purpose, intent, and effect of the law, held that, in order for the 
second sentence of the above-quoted article 2581 to be applicable, there may be a 
“marriage,” although unlawful, before the issue of a relationship designated as a 
“marriage deemed null in law’ could be considered legitimate. Also, unmarried 
minor children of marriages null in law, and marriages annulled as void or void- 
able, have been recognized by this office (1) as coming within the definition of the 
term ‘‘dependent”’ as used in the statutory provisions governing the payment of 
rental and subsistence allowances to officers with dependents (26 Comp. Gen. 645), 
and (2) as beneficiaries to receive the 6 months’ death gratuity payment in the 
case of deceased members of the uniformed services (B—93064, January 10, 1951, 
copy herewith). 

Tn view of the foregoing, and since it appears that the legal domicile of the 
deceased officer at the time of the ‘‘void’”’ marriage and at the time of the birth 
of the child was in Texas, the above-quoted Texas statute would appear to be for 
application. Hence, since it appears that the decedent is survived by a child, 
the claim of the father for the arrears of pay due the decedent’s estate may not 
be allowed. Accordingly, consideration would be given to a claim for the amount 
due the decedent’s estate submitted by either a duly appointed legal representa- 
tive of the estate or the legal guardian of the minor child. Any such claim should 
be accompanied by a duly authenticated copy of the letters of administration or 
the letters of guardianship, as the case may be, and should be addressed to the 
Claims Division, General Accounting Office, Washington 25, D. C. 

I trust that the foregoing will serve the purpose of your inquiry. 

Sincerely yours, ° 
Frank L. Yates, 
Assistant Comptroller General of the United States. 


In addition, the following court decree of the Second Judicial Dis- 
trict of Texas was submitted: 


Ex parte James Wesley Scogin, a Minor. No. 9408. In the District Court of 
Nacogdoches County, State of Texas, United States of America 


On this 12th day of July, A. D. 1951, came on to be heard the petition of David 
Scogin for the legitimation of James Wesley Scogin, a minor; and it appearing to 
the court that proper notice of such hearing has been given and that this court has 
jurisdiction, and after the reading of the pleadings, introduction of evidence, and 
testimony of witnesses, the court finds the following, to wit: 

(1) That David Weldon Scogin was a native-born citizen of the United 
States of America, having been born in Nacogdoches County, State of 
Texas, on the 26th dav of September 1917. 

(2) That the said David Weldon Scogin had as his residence until his 
death on August 7, 1950, Nacogdoches County, State of Texas. That he 
resided in Nacogdoches County, State of Texas, United States of America, 
for more than thirty (30) years before the birth of his hereinafter-mentioned 
child, and that he resided in said place for more than five (5) years after 
reaching the age of sixteen (16) years. 

(3) That said David Weldon Scogin was married to Fusako Terao in 
Beppu, Kyushu, Japan, in a private ceremony before a Catholic priest on the 
5th day of October 1948. That the said David Weldon Scogin and the said 
Fusako Terao were both single persons at the time of said ceremony. 

(4) That there was one child born to the said David Weldon Scogin and 
the said Fusako Terao Scogin. This was a boy by the name of James Wesley 
Scogin, and he was born on April 20, 1949. That said James Wesley Scogin 
is the legitimate child of David Weldon Scogin. 

(5) That the said David Weldon Scogin was killed on August 7, 1950, 
while a member of the United States Army in Korea. Before the death he 
recognized and held out the said James Wesley Scogin as his son and left as 
the heir of his body and only heir of his body, this son, James Wesley Scogin. 

It is therefore ordered, adjudged, and decreed by the court that said petition 
be granted, and it is further decreed by the court that the said James Wesley 
Scogin is the legitimate son of David Weldon Scogin, deceased. 


H. T. Brown, 
Judge Presiding, Second Judicial District of Texas. 
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The Stare or Texas, 
County of Nacogdoches, ss: 


I, Roy M. Blake, clerk of the district court of Nacogdoches County, Tex., 
do hereby certify that the foregoing is a true and correct copy of the original 
judgment in Ex parte James Wesley Scogin, a Minor, dated July 12, 1951, as 
the same appears of record in my office in book 1, pages 470-471. 

Given under my hand, and the seal of said court, at office in Nacogdoches 
this 2d day of October 1951. 

Roy M. Breaks, Clerk. 


The bill, as originally introduced, provided for the admission of the 
child as well as for the admission of the beneficiary of the bill. How- 
ever, in view of the above-quoted letter from the American vice consul 
that the decree of the Texas court held the child to be a legitimate 
child of Lieutenant Scogin and therefore a United States citizen, makes 
it unnecessary for the child to be included in the bill. 

The committee, after consideration of all the facts in the case, is of 
the opinion that the bill (H. R. 5347) should be enacted. 


O 








